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¶ 28.01 INTRODUCTION TO §|506(c)

Although as a general rule a secured creditor’s collateral is not subject to sur-
charge for payment of expenses of a bankruptcy estate, §|506(c) of the
Bankruptcy Code (the Code) provides a limited exception to this rule.1

Section 506(c) provides:

[a] trustee may recover from property securing an allowed secured claim the rea-
sonable, necessary costs and expenses of preserving, or disposing of, such prop-
erty to the extent of any benefit to the holder of such claim.2

Section 506(c) is intended to codify case law that developed under the
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1 See In re River Processing, 145 F.3d 1340, 1340 (unpublished disposition), 1999 WL 279395
(9th Cir. 1998).

2 11 U.S.C. §|506(c).



Bankruptcy Act of 18933 that allowed a debtor, receiver, or trustee to charge
to or against collateral funds expended to preserve or sell that collateral, such
as storage and auction costs.4 In fact, the concept that a functionary can sur-
charge collateral for reimbursement of expenses of preservation and sale is
generally accepted as part of common law in nonbankruptcy proceedings,
such as state court receiverships.5

It would seem that a concept that appears on its face to be so logical, and
that has such powerful historical antecedents, would be noncontroversial in
application. Unfortunately, the application of §|506(c) has engendered sig-
nificant controversy and seemingly irreconcilable decisions.

In the context of a sale of collateral, a §|506(c) dispute normally con-
cerns who should bear particular costs of an asset disposition in the alloca-
tion of expenses between the estate and an undersecured creditor. Example B
in Table 28-1 illustrates the treatment of the undersecured creditor.  Section
506(c) issues will ordinarily not arise where a creditor is fully secured (i.e.,
has collateral equal to or greater than its underlying claim and the costs of
preservation or sale) because, typically, a fully secured creditor is entitled, in
accordance with its documentation, to add costs of preservation and sale to
its debt. This right of the fully secured creditor, shown as Example C in Table
28-1, is incorporated into §|506(b) and thereby is recognized in bankruptcy
proceedings.6 The fully secured creditor does not receive any economic ben-
efit from the efforts of the trustee because the claim will be paid in full irre-
spective of any action by the trustee.7 Nonetheless, because §|506(c), by its
terms, does not restrict allocation of expenses to undersecured creditors, the
rare case may occur where such an allocation is made to an oversecured cred-
itor.8 For example, §|506(b) does not recognize any right of a secured party
to add expenses to its debt unless the secured party’s documentation provides
for such right. Therefore, if the secured party’s documentation does not pro-
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3 Bankruptcy Act of 1898, as amended (former 11 U.S.C. §|1 et seq.). See H.R. Rep. No. 595, 95th
Cong., 1st Sess., 357 (1977); S. Rep. No. 989, 95th Cong., 2d Sess. 68 (1978). The Supreme Court in
Hartford Underwriters Insurance Company v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) suggests that
the rights under §|506(c) are more limited than under prior law in that the rights under §|506(c) may be exer-
cised by a trustee or debtor-in-possession, but not directly by an administrative claimant.

4 See In re Visual Indus., 57 F.3d 321, 324 (3d Cir. 1995); Textile Banking Co., Inc. v. Widener, 265
F.2d 446, 453 (4th Cir. 1959); 4 Collier on Bankruptcy §|506.04, at 508–49 (15th ed. 1996).

5 66 Am. Jur. 2d Receivers §|282, n.81.
6 11 U.S.C. §|506(b) provides:

to the extent that an allowed secured claim is secured by property, the value of which, after
any recovery under subsection (c) of this section, is greater than the amount of such claim,
there shall be allowed to the holder of such claim, interest on such claim, and any reasonable
fees, costs, or charges provided for under the agreement under which such claim arose.

7 In re Wiltwyck School, 34 B.R. 270, 274 (Bankr. S.D.N.Y. 1982); In re Codesco, Inc., 18 B.R. 225,
228-9 (Bankr. S.D.N.Y 1982); Matter of Robertson, 14 B.R. 706, 709 (Bankr. N.D. Ga.1981). See also In re
Central Foundry Co., 45 B.R. 395, 405 (Bankr. N.D. Ala. 1984); In re Elmwood Farm, 19 B.R. 338, 342
(Bankr. S.D.N.Y 1982).

8 Matter of Trim-X, Inc., 695 F.2d 296, 298–9 (7th Cir. 1982).
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vide for recovery of expenses, some allocation of benefit of the costs of the
sale may have to be made between even an oversecured party and the estate.9

Table 28-1 illustrates how these principles work:10

Example

A

B

C

D

Secured
Creditor’s
Claim($)

100

100

100

100

Sale Price of
Collateral ($)

100

050

150

115

Cost of Sale
and

Preservation
Incurred by
Bankruptcy
Estate ($)

025

025

025

025

Comments

The secured creditor receives $75.
The secured creditor is entitled to
the sale price of the collateral, less
the cost of sale and preservation
incurred by the bankruptcy estate.

The secured creditor receives $25.
The secured creditor is entitled to
the sale price of the collateral, less
the cost of sale and preservation
incurred by the bankruptcy estate.

The secured creditor receives
$100, the full value of its claim.
Since the costs of sale and preser-
vation incurred by the bankruptcy
estate are covered by the sale price
of the collateral there is no deduc-
tion from the secured claim for
such items. If the secured creditor
had directly incurred the cost, it
would have been able to add it to
the amount of the secured claim
and the result would have been the
same, i.e. $100 net of cost to the
secured creditor, plus $25 in costs
chargeable to the estate.

The secured creditor receives $90;
the sale proceeds are reduced by
the $25 of costs.

TABLE 28-1

9 Another example was set forth in In re Debbie Reynolds Hotel & Casino, Inc., 238 B.R. 831, 838
(9th BAP 1999), in which the 9th Circuit BAP stated, in dicta, that an oversecured creditor may be sur-
charged for expenses directly associated with preserving or improving going concern value where the cred-
itor would have otherwise become undersecured. This is an expansive view in light of Associates
Commercial Corporation v. Rash, 520 U.S. 953 (1997), where the Supreme Court determined that, at least
for plan confirmation purposes, the value of collateral is determined by its actual use by the debtor rather
than its foreclosure value in the hands of the secured party. The Ninth Circuit took a restrictive view of the
reach of §|506(c) in In re Compton Impressions, Ltd., 217 F.3d 1256 (9th Cir. 2000). There, the Ninth Circuit
found that a creditor should not be surcharged under §|506(c) if it could have received the full value of its
collateral had it foreclosed at the inception of the case.

10 It should be noted that a trustee often will be able to negotiate a better result for the estate when
the secured creditor is to be surcharged and will receive less than the full value of its claim, as shown by
Example D in Table 28-1. Unless there is an equity cushion that more than covers the cost of sale and preser-
vation, the trustee could simply abandon the asset since all unencumbered proceeds from the sale will be
consumed by expenses. If the secured creditor would rather have the trustee sell the asset, the creditor may
agree to an allocation of expenses that benefits the estate. In this event, the parties need to address what
commissions the trustee will earn from the proceeds of sale otherwise distributable to the secured creditor.



In calculating the extent to which a claim is fully secured, the Code itself
breaks tradition by placing the §|506(c) surcharge ahead of certain amounts
that would ordinarily be used to calculate the amount of the secured claim.
Under §|506(b) of the Code, postpetition interest and reasonable fees, costs,
and charges (if provided for in the prepetition contract between the debtor
and the secured party) may be added to a secured claim if the collateral value
is sufficient to support such additions. For example, if the claim is $10 and
the collateral is worth $10, postpetition interest and costs cannot be added. If,
however, the collateral is worth $15 and the original secured claim is $10,
then up to $5 of postpetition interest and costs may be added to the secured
claim. In calculating the amount of the secured claim to which such addi-
tional charges may be added, §|506(b) specifically includes §|506(c) expens-
es as part of the initial claim. In the previous example, if the secured claim is
$10, the cost of disposition is $2, and the sales proceeds are $15, then the
secured creditor would be able to add only $3 of postpetition interest and
costs to the secured claim.11

¶ 28.02 STANDARD FOR RECOVERY OF EXPENSES

A party claiming a right to a §|506(c) surcharge must make a “relevant show-
ing as to the basis of his request consistent with the requirements of
[§|506(c)].”12 The requirements of §|506(c) governing the right to recover
expenses inquire as to whether the expenses were reasonable and necessary
and the extent to which the expenditure benefited the secured party.13 Case
law recognizes these restrictions.14 The party seeking the recovery of expens-
es has the burden of establishing the criteria set forth in §|506(c).15

1. Reasonable. The term “reasonable” would, in accordance with its
ordinary meaning, seem to refer to an analysis of whether the price paid for
a particular necessary cost was appropriate. Some courts measure such prices
by limiting them to what it would have cost had the creditor proceeded in
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11 4 Collier on Bankruptcy §|506.55[3] at 506–129 (15th ed. 1996); See also In re H.P. Tool Mfg. Corp.,
12 B.R. 600, 601 (Bankr. E.D. Pa. 1981); In re Chateau Royale, Ltd., 6 B.R. 8, 13 (Bankr. N.D. Fla. 1980).

12 Halverson v. Estate of Cameron (In re Mathiason), 16 F.3d 234, 240 (8th Cir. 1994). See also, In re
Compton Impressions, Ltd., 217 F.3d at 1260; In re Toy King Distributors, Inc., 256 B.R. 1, 194 (Bankr.
M.D. Fla. 2000); In re Demert & Dougherty, Inc., No. 96-B-00851, 1999 WL 1140859 at *4 (Bankr. N.D.
Ill. Dec. 13, 1999).

13 Section 506(c) was not intended as a substitute for the recovery of administrative expenses that are
appropriately the responsibility of the debtor’s estate. See In re Golden Plan of Cal., 829 F.2d 705, 712–3
(9th Cir. 1986); Brookfield Prod. Credit Ass’n v. Borron, 738 F.2d 951, 953 (8th Cir. 1984).

14 See, e.g., In re River Processing, 145 F.3d 1340 (unpublished disposition), 1998 WL 279395 (9th
Cir.) at **2; In re Ferncrest Court Partners, 66 F.3d 778, 782 (6th Cir. 1995); In re Delta Towers, Ltd., 924
F.2d 74, 76 (5th Cir. 1991); In re Lockwood Corp., 223 B.R. 170, 175 (8th Cir. B.A.P. 1998).

15 See Halverson v. Estate of Cameron (In re Mathiason), 16 F.3d at 240; accord In re Ferncrest Court
Partners, Ltd., 66 F.3d at 782. 



state court.16 The rationale for this limitation is that the secured creditor is
relieved from the expense of enforcing its lien in state court when the trustee
sells the encumbered property. Under this restrictive view, this cost saving
equals the benefit to the secured creditor and should set the limit to determine
the reasonableness of the surcharge.17 Another view of reasonableness
requires a comparison of the nature and complexity of the service rendered
with the cost incurred.18 In this regard, at least one court has specifically
found that a surcharge under §|506(c) is not limited to the cheapest method of
foreclosing against collateral.19

2. Necessary. There is no basis for surcharging an undersecured cred-
itor for expenses that are not necessary for the preservation or sale of the col-
lateral. For example, if the asset has no equity and should be abandoned, an
expenditure might not be deemed necessary because the estate should not be
holding the property. 

Once the trustee determines that certain assets hold no equity for the
estate and notifies creditors of its intent to abandon the assets, and no party
objects, the trustee cannot recover from the creditor expenses incurred in pre-
serving the assets after the trustee was free to abandon them.20 The Court of
Appeals for the Seventh Circuit,21 decided that under §|554(a),22 the trustee is
free to abandon the assets without judicial involvement “if no party in inter-
est objects to the action.”23 The reason for this rule is that expenses incurred
after the trustee could have abandoned the assets are not necessary.24 The
scope of expenditures that are necessary will depend on the facts and cir-
cumstances of each case. Necessity is viewed in the broadest scope where the
collateral is of a type that requires the continued operation of a business or
completion of a project to preserve value. In such instances, a larger amount
of the expenses incurred in the operation and preservation may be deemed
necessary.25
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16 E.g., In re Codesco, Inc., 18 B.R. 225, 228 (S.D.N.Y. 1982); In re Iberica, 180 B.R. 707, 713 (Bankr.
D.P.R. 1995). See also, In re Compton Impressions, Ltd., 217 F.3d at 1261 (cost of foreclosure and dispos-
al of the collateral is a factor when considering reasonableness).

17 Textile Banking Co. v. Widener, 265 F.2d 446, 454 (4th Cir. 1959); In re Iberica, 180 B.R. at 713;
In re Richards Pontiac, 24 B.R. 758, 760 (Bankr. E.D.N.Y 1982).

18 In re Trenge, 127 B.R. 552, 556–7 (Bankr. E.D. Pa. 1991).
19 See In re North Country Place, Ltd., 92 B.R. 439, 449 (Bank. C.D. Cal. 1988).
20 In re Trim-X, Inc., 695 F.2d 296, 300–1 (7th Cir. 1982).
21 Id. at 296.
22 11 U.S.C. §|554(a) provides: 

“[A]fter notice and a hearing, [a] trustee may abandon any property of the estate that is bur-
densome to the estate or that is of inconsequential value to the estate.”

23 In re Trim-X, 695 F.2d at 300.
24 In re Iberica, 180 B.R. 707, at 713 (Bankr. D.P.R. 1995).
25 The Court of Appeals for the Ninth Circuit decided that necessity bars an applicant from obtaining

506(c) sales expenses if the secured lender could have fully satisfied its debt at the beginning of the chap-
ter 11 proceedings. In a matter regarding a debtor’s surcharge motion against a fully secured lender, the
Ninth Circuit held that the debtor could not establish necessity where a secured lender could have foreclosed
at the outset of a chapter 11 proceeding and have fully satisfied its debt. See In re Compton Impressions,
Ltd., 217 F.3d at 1261 (9th Cir. 2000). See also In re Comband Technologies, Inc., 69 F.3d 532 (unpublished
disposition), 1995 WL 64285 (4th Cir.) at *3,4; In re North Country Place, Ltd., 92 B.R. 437, 448 (Bankr.
C.D. Cal. 1988).



3. Expenses that Benefit the Secured Party. The express terms of
§|506(c) only allow the recovery from a secured creditor’s collateral “to the
extent of any benefit to the holder of such claim.”26 Such benefit to the
secured creditor must be direct and quantifiable.27 Some courts inquire as to
whether an expenditure was made with the intent primarily to “protect or pre-
serve the collateral of the secured creditor.”28 “Merely providing some bene-
fit to the debtor|.|.|.|does not satisfy §|506(c)’s requirements.”29 Thus, some
cases hold a surcharge under §|506(c) is denied where the costs and expens-
es associated with it are incidental to a reorganization or are the separate
maintenance obligation of a debtor or its trustee with regard to the property.30

Still other cases hold that if the secured creditor benefited from ongoing
business operations, certain costs, such as withholding taxes, can be sur-
charged against the collateral.31

¶ 28.03 SECURED CREDITOR’S CONSENT TO SALE

Under the plain language of §|506(c), the consent of a secured creditor to the
sale by the trustee of collateral or to the taking of any action by the secured
creditor that forces expenses to be incurred are not the primary criteria in the
statute for imposing a §|506(c) surcharge. In the face of the lack of express
statutory direction, courts have found a secured creditor’s consent relevant to
support the imposition of a surcharge under §|506(c).32

Some courts view consent as a substitute for the three-prong test (rea-
sonableness, necessity, and benefit to the secured party);33 other courts, how-
ever, view consent as satisfying one or more of the prongs.34 The presence of
consent by a secured claimant to the preservation or disposition of its collat-
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26 11 U.S.C. §|506(c).
27 See, e.g., In re Grimland, Inc., 243 F.3d 228 (5th Cir. 2001); In re Parque Forestal, Inc., 949 F.2d

504 (1st Cir. 1991); In re Flagstaff Foodservice Corp., 739 F.2d 73 (2d Cir. 1984); Matter of Delta Towers,
924 F.2d 74 (5th Cir. 1991).

28 In re Lockwood Corp. 223 B.R. 170, 175 (8th Cir. 1998) (citing Central Bank of Mont. v. Cascade
Hydraulics & Util. Serv., Inc. (In re Cascade Hydraulics & Util. Serv., Inc.), 815 F.2d 546, 548 (9th
Cir.1987)).

29 Id. (quoting Loudoun Leasing Dev. Co. v. Ford Motor Credit Co. (In re K & L Lakeland, Inc.), 128
F.3d 203, 211 (4th Cir.1997) (quoting In re Visual Indus., Inc., 57 F.3d 321, 327 (3d Cir. 1995)); see also In
re C&S Assocs., 29 F.3d 903, 906-7 (3d Cir. 1994); In re Cascade Hydraulics and Util. Serv., Inc., 815 F.2d
546, 548 (9th Cir. 1987).

30 In re C&S Assocs., 29 F.3d at 906–7; In re Flagstaff Foodservice Corp., 739 F.2d 73, 76 (2d Cir.
1984).

31 I.R.S. v. Boatmen’s First Nat’l Bank, 5 F.3d 1157, 1160 (8th Cir. 1993), overruled on other grounds
by In re Hen House Interstate, Inc., 177 F.3d 719 (8th Cir 1999), aff ’d Hartford Underwriters v. Union
Planters Bank, 530 U.S. 1 (2000).

32 See In re Hen House Interstate, Inc., 150 F.3d 868, 871 (8th Cir. 1998) vacated for reh’g en banc
(this case was decided at 177 F.3d 719, aff’d Hartford Underwriters v. Union Planters Bank, 530 U.S. 1
(2000) without reference to this issue); In re Blackwood Associates L.P. 153 F.3d 61, 68 (2d Cir. 1998); In
re Glickman, Berkovitz, Levinson & Weiner, 186 B.R. 883, 887 (E.D. Pa. 1995).

33 See e.g., In re Hen House, 150 F.3d at 871; In re Glickman, et al. 186 B.R. at 887.
34 See In re Parque Forestal, Inc., 949 F.2d 504, 512 (1st Cir. 1991).



eral by the debtor, debtor-in-possession, or trustee, may lead a court to view
such consent as advance acknowledgment that some of the incurred costs and
expenses would benefit the secured claim holder.35 Additionally, in the face of
consent by a secured party some courts have proven more liberal in their
surcharging of particular costs and expenses under §|506(c).36 The secured
creditor’s consent to the continued operation of a business that preserves
going-concern value and enhances the secured creditor’s position may be
viewed as a consent to a surcharge for certain expenses of the operation, such
as payroll taxes and travel expenses.37

Consent must come from the secured creditor against whom a §|506(c)
claim is being made. The consent of a senior secured creditor who will be lit-
tle affected because it has an equity cushion should not bind the junior
secured creditor who actually will pay the costs and expenses.

In one pre-Code case in which the court allowed a §|506(c) reimburse-
ment on the theory of consent, the secured creditor wrote a letter authorizing
the payment of the trustee’s compensation—not ordinarily chargeable to the
secured creditor—from the proceeds of collateral.38 This case represents a
rare example of straightforward, explicit consent that justified recovery of
costs and expenses.

More often, consent is implied from the actions of the secured creditor.
A request by a secured creditor that a trustee be appointed in a chapter 11 case
resulted in the court finding that such creditor not only consented to the
trustee’s costs and expenses, but had caused those costs and expenses to be
incurred.39 Thus, a secured creditor who seeks the appointment of a trustee
should anticipate paying the kind of costs that are normally incurred by the
trustee. Particularly “in cases [involving] minimal unencumbered assets
[where] the holder of a secured claim has sought the appointment of a chap-
ter 11 trustee to oversee a reorganization or a chapter 7 trustee to liquidate the
estate, some courts have been more likely to find that the secured creditor has
impliedly consented to recovery by the trustee of a wider range of costs and
expenses than would normally be allowable under §|506(c).”40

A creditor that expressly or implicitly consents to the sale of encumbered
property free and clear of that creditor’s lien may be found to have agreed to
bear the costs and expenses of the sale, the costs reasonably incurred in the
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35 I.R.S. v. Boatmen’s First Nat’l Bank, 5 F.3d 1157, 1159–61 (8th Cir. 1993), overruled on other
grounds by In re Hen House Interstate, Inc., 177 F.3d 719 (8th Cir. 1999), aff ’d Hartford Underwriters v.
Union Planters Bank, 530 U.S. 1 (2000); In re Orfa Corp., 170 B.R. 272, 273 (8th Cir. 1993); In re Annett
Ford, Inc., 64 B.R. 946, 947 (Bankr. D. Neb. 1986).

36 See, e.g., In re Soucek, 50 B.R. 753, 755 (Bankr. D.C. 1985).
37 In re Comband Technologies, Inc., 69 F.3d 532 (unpublished disposition), 1995 WL 64285 (4th

Cir.) at *3; Boatmen’s, 5 F.3d at 1159.
38 In re Orbitronics, 254 F.Supp. 400, 405 (E.D. Wis. 1966).
39 In re Hotel Assocs., 6 B.R. 108, 111–2 (Bankr. E.D. Pa. 1980); see also 4 Collier on Bankruptcy

§|506.04[3][a] at 506-55 (15th ed. 1996).
40 4 Collier on Bankruptcy §|506.05 [5] [c] (iii) at 506-138; see also In re Bob Grissett Golf Shoppes,

Inc., 50 B.R. 598, 601 (Bankr. E.D. Va. 1985).



preservation of the property, and a proportion of the general administrative
and overhead expenses.41 However, consent is not to be lightly inferred and
the mere cooperation of a secured party should not constitute consent.42 Nor
should a secured creditor’s consent be extrapolated to cover a greater spec-
trum of expenses than those to which the secured creditor actually consent-
ed.43

On the other hand, courts tend to be more conservative in assessing the
scope of §|506(c) expenses that can be incurred in the absence of consent
from a secured party. For example, some courts hold that a nonconsenting
lien holder will ordinarily be charged only with those costs and expenses that
would have been required to foreclose on the lien in an appropriate forum of
its own choice.44 Under this restrictive view, such foreclosure costs might
properly include the filing fee, sheriff ’s fee, advertising costs, and other costs
incidental to the sale, but should not include general administrative expens-
es.45

Courts that are sympathetic to equitable factors in favor of the party
seeking recovery of costs and expenses have sometimes inferred consent to
recovery of costs from other forms of affirmative conduct by the holder of a
secured claim.46

¶ 28.04 CATEGORIES OF EXPENSES THAT MAY BE
RECOVERED

Expenses that have been considered necessary for the preservation or dispo-
sition of the collateral of a secured creditor and thus, in certain circum-
stances, reimbursable include:

1. Rent;47

2. Debtor’s attorney fees, but only to the extent that it can be 
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41 In re Modem Mix, Inc., 18 B.R. 746, 749 (Bankr. S.D. Ala. 1982).
42 A bank’s cooperation with a debtor in permitting the debtor to use cash collateral for specific

expenses necessary to complete a residential development and sell the units was not a blanket consent to be
charged with additional expenses not included in the original written agreement. In re Compton
Impressions, Ltd., 217 F.3d 1256, 1261 (9th Cir. 2000). In re Ferncrest Court, 66 F.3d 778, 782 (6th Cir.
1995).

43 In re Cascade Hydraulics and Util. Servs., Inc., 815 F.2d 546, 549 (9th Cir. 1987); In re Sports Info.
Data Base, Inc., 64 B.R. 824, 827 (Bankr. S.D.N.Y 1986).

44 E.g., Textile Banking Co. v. Widener, 265 F.2d 446, 453–54 (4th Cir. 1959); In re Max Sung Hi
Lim, 12 B.R. 821, 822 (Bankr. D. Haw. 1981).

45 See, e.g., In re Central Foundry Co., 45 B.R. 395, 407 (Bankr. N.D. Ala. 1984).
46 Id.; see also In re Ferncrest Court, 66 F.3d at 782 (mortgagee, as successor to original mortgagee,

acquiesced or consented to surcharge to pay broker’s fees because original mortgagee permitted debtor a
period of time to market the property and the second mortgagee never objected to the debtor’s retention of
the real estate broker).

47 In re Richards Pontiac, 24 B.R. 758, 759 (Bankr. E.D.N. Y 1982).



demonstrated that the secured creditor benefited from the general
representation of the debtor in the bankruptcy proceeding;48

03. Trustee’s attorney fees;49

04. Security costs incurred to protect assets;50

05. Appraisal costs, including marketing consultants and architects;51

06. Brokers’ fees;52

07. Trustee fees, including expenses;53

08. Maintenance and repair costs;54

09. Taxes;55

10. Payroll taxes;56

11. Costs of sale-publication and notice fees;
12. Auctioneer fees;57 and
13. Miscellaneous costs such as moving expenses, travel expenses, or

utility costs.58

The court in In re Hotel Associates59 listed factors to be considered when
a court determines whether the trustee’s costs and expenses should be borne
by the secured creditor. These include the following:

1. Whether it was likely that the court would have approved a reor-
ganization plan that would have benefited the secured creditor;

2. Whether the services rendered protected the interests of the secured
creditor, as well as those of the unsecured creditors and the debtor;

3. Whether the secured creditor received any actual benefit from the
reorganization proceedings;

4. Whether the trustee was reasonably diligent and competent in con-
cluding the unsuccessful reorganization proceedings;

5. Whether the secured creditor caused, consented to, or waived any
objection to the trustee’s activities; and

6. Whether the secured creditor caused any delays or blocked the for-
mation of a successful plan.60

¶ 28.04ALLOCATION OF EXPENSES OF SALE

28-911/01

48 In re Sonoma V, 24 B.R. 600, 604 (9th Cir. B.A.P. 1982); Butler v. BayBank Middlesex, 169 B.R.
484, 485 (Bankr. D. Mass. 1994). 

49 In re River Processing, 145 F.3d 1340 (unpublished disposition), 1998 WL 279395 (9th Cir.) at **2
(where services resulted in a quantifiable benefit to the secured creditors).

50 In re Parque Forestal, Inc., 949 F.2d 504, 512; In re Trim-X, Inc., 695 F.2d 296, 297 (7th Cir. 1982).
51 Matter of Briscoe Enters., Ltd. II, 994 F.2d 1160, 1170 (5th Cir. 1993).
52 In re Ferncrest Court Partners, 66 F.3d 778, 782 (6th Cir. 1995).
53 See In re Elmwood Farm, Inc., 19 B.R. 338, 341–342 (Bankr. S.D.N.Y 1982); In re Truitt, 15 B.R.

169, 170 (Bankr. N.D. Ga. 1981).
54 See In re Hamilton, 18 B.R. 868, 873 (Bankr. D. Colo. 1982).
55 See In re Hotel Assocs., 6 B.R. 108, 113 (Bankr. E.D. Pa. 1980).
56 I.R.S. v. Boatmen’s First Nat’l Bank, 5 F.3d 1157, 1160 (8th Cir. 1993), overruled on other grounds

by In re Hen House Interstate, Inc., 177 F.3d 719 (8th Cir. 1999), aff ’d Hartford Underwriters v. Union
Planters Bank, 530 U.S. 1 (2000).

57 In re Tull & Sons, 28 B.R. 112, 114 (Bankr. D. Md. 1983).
58 In re Trim-X, Inc., 695 F.2d at 302 (7th Cir. 1982).
59 6 B.R. 108 (Bankr. E.D. Pa. 1980).
60 Id. at 113.



¶ 28.05 STANDING TO RECOVER EXPENSES

Before the Supreme Court’s decision in Hartford Underwriters Insurance
Company v. Union Planters Bank,61 courts were split as to whether a party
other than the trustee or debtor in possession could bring suit directly against
a secured creditor to recover costs and expenses under §|506(c). Although the
language of §|506(c) gives only the trustee the right to recover such expens-
es,62 it does not by its terms preclude recovery by other partites.63 Recently,
however, the Supreme Court of the United States dismissed that notion and
settled any dispute among the Circuits regarding standing. In Hartford
Underwriters v. Union Planters Bank the Court directly dealt with the narrow
question of whether §|506(c) “allows an administrative claimant of a bank-
ruptcy estate to seek payment of its claim from property encumbered by a
secured creditor’s lien.”64 The Court held that only a trustee or debtor-in-pos-
session65 has standing to invoke the use of §|506(c), and that an administra-
tive claimant has no such standing.

Union Planters held that §|506(c) could not be independently invoked by
an administrative claimant, and thus affirmed the Eighth Circuit.66 To reach
that conclusion, the Court relied on the plain language of §|506(c), which
states that “the trustee” is the one that may use §|506(c). The Court’s reading
that §|506(c) was intended to be an exclusive provision of the Code was based
on the following points of statutory interpretation. First, one cannot presume
nonexclusivity of a statute that “authorizes specific action and designates a
particular party empowered to take it. . . .”67 Second, because the trustee “has
a unique role in bankruptcy proceedings makes it is entirely plausible that
Congress would provide a power to him and not others.”68 Third, other por-
tions of §|506 are broadly phrased and may be used by a “party in interest”
or an “entity” although, in contrast, §|506(c) is specifically limited to the
“trustee.” Fourth, it is contrary to common sense and usage that a provision
is exclusive only when the exclusion is explicit and is phrased, for instance,
in the form “only the trustee.”

While limiting the right of an administrative claimant to invoke the use
of §|506(c), The Court did not, however, leave an administrative claimant
without any means of protecting itself. The Court suggested the following
protections for administrative claimants:
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61 530 U.S. 1; 120 S.Ct. 1942 (2000).
62 Section 1107 of the Bankruptcy Code gives a debtor-in-possession the same rights as a trustee in

this context.
63 11 U.S.C. §|506(c).
64 530 U.S. at 3.
65 Id. at 6, n.3, see also, In re Isenbart, 255 B.R. 62 (Bankr. D. Kan. 2000) (“[] debtors-in-possession

may also seek payment under §|506(c). . . .).
66 In re Hen House Interstate, Inc., 177 F.3d 719.
67 530 U.S. at 7.
68 Id.



They may insist on cash payment, or contract directly with the secured cred-
itor, and may be able to obtain superpriority under §|364(c)(1) or a security
interest under §§|364(c)(2), (3) or §|364(d). And of course post petition cred-
itors can avoid unnecessary losses simply by paying attention to the status of
their accounts. . . .69

Although the Court held that an administrative claimant could not inde-
pendently invoke the use of §|506(c), it was very clear that it did not address
the issue of whether an administrative claimant could exercise a derivative
right to invoke 506(c). In a footnote, the Court noted that it did “not address
whether a bankruptcy court could allow other interested parties to act in the
trustee’s stead in pursuing recovery under 506(c).”70 While other courts have
granted derivative rights to creditors or creditors’ committees to bring avoid-
ance actions when the trustee refused to do so, the Court, in Union Planters,
did not answer the question of whether a similar approach could be taken with
respect to §|506(c) by an administrative claimant when the trustee or debtor-
in-possession refuses to act under that section. 

¶28.06 WAIVERS OF RIGHTS TO ASSERT §|506(c) CLAIMS

Quite often at the beginning of a chapter 11 case, a debtor-in-possession
enters into a borrowing or a stipulation for the use of cash collateral that
allows the debtor to operate, notwithstanding the rights of the secured credi-
tor. In return for the secured creditor’s advancement of postpetition lending or
consent to the use of cash collateral, the secured creditor often will seek to
extract from the debtor an agreement that, in return for the secured creditor’s
cooperation, no claim under §|506(c) may be asserted against the secured
creditor’s collateral. When such an agreement is approved by the court, the
§|506(c) waiver clause would appear on the surface to have the full force and
effect of an order of the court. Many bankruptcy judges today tend to ques-
tion the entry of such orders because of the significance of the §|506(c) waiv-
er. Notwithstanding these concerns, §|506(c) waivers are still quite common.
In a few cases, the validity of such a waiver has been challenged long after the
entry of an order approving a stipulation that contains waiver language. In In
re Film Equipment Rental Co.,71 such a clause was upheld on appeal. In a case
where the debtor had entered into a settlement agreement that contained a
§|506(c) waiver, such waiver was upheld.72 In some cases, the waiver of
§|506(c) rights has been declared void as providing a windfall to the secured
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creditor at the expense of administrative claimants73 or because such a waiver
is violative of “the congressional mandate that a trustee have the authority to
use a portion of secured collateral for its preservation or proper disposal.”74

While it may seem fair and reasonable to enforce a court order approv-
ing an agreement under which the debtor waives §|506(c) rights, the question
remains whether it is fair to hold that creditors that are not parties to the
agreement with the debtor and whose postpetition administration claims have
not yet been incurred at the time of the waiver should also be bound by the
waiver. Policy issues raised regarding §|506(c) waivers can have a significant
impact on the administration of future chapter 11 and chapter 7 bankruptcy
cases. For example, in In re Lockwood Corp.,75 the Eighth Circuit Bankruptcy
Appellate Panel felt constrained to find a §|506(c) waiver void because of the
precedent established in the In re Hen House Interstate, Inc. decision.76

Nevertheless, in a footnote in its decision, the Lockwood court expressed pol-
icy reasons behind its concerns with holding the §|506(c) waiver void:

Hen House, in voiding this clause, and as applied to factual situations such
as this, may indeed, as [has been] suggested, cause the wellspring of post-
petition lending by new lenders, to be greatly diminished, or even to evapo-
rate completely. Moreover, and just as importantly, these immunizing
clauses are not only common in postpetition lending agreements, they are
also common in cash collateral agreements. Therefore, the holding in Hen
House not only raises new and significant obstacles for debtors in obtaining
postpetition lending, but also makes it difficult for debtors in possession to
negotiate cash collateral agreements with their prospective lenders. Further,
the Hen House decision also will hinder courts from allowing the use of cash
collateral, as such rulings must be based upon findings that a postpetition
replacement lien will constitute adequate protection. Under the current
precedent, as just discussed, this has now become, in many situations, an
exceedingly difficult task to accomplish.77

The Hen House decision was, however, vacated for rehearing en banc.
The Eighth Circuit redetermined the Hen House case and held that only a
trustee or a debtor-in-possession has rights to assert a §|506(c) claim. Neither
the Eighth Circuit nor the Court addressed the waiver issue on rehearing or
appeal. It is, therefore, not clear whether Lockwood remains good law or
whether it would be decided in the same way in light of the Hen House deci-
sion.
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¶ 28.07 OTHER POTENTIAL AVENUES FOR
RECOVERY OF EXPENSES

Because it is difficult to bring the general expenses of bankruptcy adminis-
tration within the scope of §|506(c), it is necessary to examine other ways a
trustee may recover costs and expenses within the Code.

1. 11 U.S.C. §|552(b). The rule under §|506(c), which requires a
showing of benefit to the holder of a secured claim, has a parallel in 11 U.S.C.
§|552(b), which may permit an imposition of charges on proceeds of collater-
al. According to the legislative history, “[t]he provision allows the court to
consider the equities in each case. In the course of such consideration, the
court may evaluate any expenditures by the estate relating to proceeds and any
related improvement in the position of the secured party.”78

2. Use of rents—11 U.S.C. §|363(c)(2). Section 363(c)(2) provides that
the trustee or debtor may not use cash collateral without either the consent of
the creditor with an interest in the collateral or court authorization.79 Rents from
income property subject to a properly perfected mortgage typically constitute
cash collateral.80 Thus, a trustee, upon a showing of adequate protection,81 will
likely be allowed to use rents to maintain and operate the mortgaged property
but not to finance new ventures or maintain other collateral.82

3. Other federal statutes. In In re Sterling Steel Treating Inc.,83 the
debtor held a public auction of the debtor’s real and personal property.
Included in the property to be sold was a parcel of land that contained haz-
ardous wastes. (All bidders were given an opportunity to inspect the premis-
es.) The property was sold on an “as is” basis to the highest bidder.

Prior to closing, the purchaser discovered the contamination and
immediately disposed of the waste with the approval of the Environmental
Protection Agency. At the time of closing, the purchaser withheld from the
purchase price $25,000 as reimbursement for the cost of removing the waste.
The actual cost of the cleanup was $8,500.

The trustee filed an adversary proceeding under the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CER-
CLA)84 to recover the balance of the purchase price, contending that the pur-
chaser was responsible for paying the costs of cleanup. The purchaser
answered that the hazardous waste constituted a material defect in the prop-
erty. The purchaser also sought a judgment that the estate was required to pay
the cleanup costs.

The court found that the purchaser had reason to know of the contam-
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80 See 641 Avenue of Amer., L.P. v. 641 Assocs., 189 B.R. 583, 590 (Bankr. S.D.N.Y. 1995).
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83 94 B.R. 924 (Bankr. E.D. Mich. 1989).
84 42 U.S.C. §|9601, et seq. 



ination of the property and, as such, should pay at least part of the costs.85 The
court also found the debtor jointly responsible since it had originally placed
the hazardous wastes on the property.86 Striking a balance, the court held that
the actual cleanup costs should be borne equally by the debtor and the pur-
chaser.87

4. Priority of interim administrative expenses—11 U.S.C. §§|330
and 331. Another theory through which secured creditors may be compelled
to pay costs and expenses without reference to §|506(c) states that adminis-
trative expenses might outrank a secured claim whenever they are awarded as
interim compensation to lawyers and accountants under §§|330 and 331. This
suggestion has some support in case law,88 but the weight of authority is
against it.89

5. Priority—11 U.S.C. §|724(b). Finally, §|724(b) 90 governs the dis-
tribution of that property of the estate against which tax liens are asserted.
Under this provision, a trustee may be able to recover administrative expens-
es from the proceeds of the sale that are otherwise distributable to tax lien
claimants.91 Accordingly, when property is burdened by tax liens, that portion
of the sale proceeds attributable to tax liens becomes a fund into which the
trustee may be able to dip in order to pay administrative expenses under
§|507(a)(1)–(6), without affecting other secured claims.92
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85 In re Sterling Steel Treating, Inc., 94 B.R. 924, 930–31 (Bankr. E.D. Mich. 1989).
86 Id. at 930.
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*       *       *
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